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I. IDENTITY OF PETITIONER AND DECISION BELOW 

Roy Cooley seeks review of a panel decision of the Court of 

Appeals' issued on February 28, 2017 (Appendix A). The panel issued a 

split decision with Judge Lawrence-Berry joining Judge Pennell's 13 page 

majority opinion and Chief Judge Fearing dissenting in a 16 page opinion. 

On April 4, 2017, the majority judges denied a timely motion for 

reconsideration and for modification of the opinion (Appendix B). 

II. INTRODUCTION 

As this Court noted in State v. Petrich, 101 Wn.2d 566, 575, 683 

P.2d 173 (1984), "Cases involving crimes against children generally put in 

issue the credibility of the complaining witness, especially if defendant 

denies the acts charged and the child asserts their commission." In child 

sex abuse cases, the credibility of the child is often "an inevitable, central 

issue." ld. 1 No witness may opine that another witness is telling the 

truth.2 "[T]here are some areas which are clearly inappropriate for opinion 

testimony in criminal trials. Among these are opinions, particularly 

1 Accord State v. Hakimi, 124 Wn. App. 15, 98 P.3d 809 (2004) ("credibility of a 
witness often is 'an inevitable, central issue' in cases in which the witness is a child 
victim of sexual molestation"); State v. Eaker, 113 Wn.2d 111, 53 P.2d 37 (2002) 
("M.F. 's credibility was central to the State's case."); State v. Carlson 

, 127 Wn. App. 511, 524, 111 P.3d 899 (2005) ("H.R.'s credibility was central to the 
State's case"); State v. Sexsmith, 138 Wn. App. 497, 506, 157 P.3d 901 (2007) 
("credibility was central to the outcome of the case"); State v . .Jerrels, 83 Wn. App. 503, 
508, 925 P .2d 209 ( 1996) ("because credibility played such a crucial role"); State v. 
Alexander, 64 Wn. App. 147, 154, 822 P.2d 1250 (1992) ("As in most sexual abuse 
cases, credibility was a crucial issue here because the testimony of M and Alexander 
directly conflicted.") 

2 State v. Demery, 144 Wn.2d 753, 759, 30 P.3d 1278 (2001); State v. Black, 109 
Wn.2d 336, 348, 745 P.2d 12 (1987); State v. Carlson, 80 Wn. App. 116, 123, 906 P.2d 
999 (1995). 
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expressions of personal belief as to ... the veracity of witnesses." State v. 

Montgomery, 163 Wn.2d 577, 591, 183 P.3d 267 (2008). 

When a witness improperly opines that an alleged child victim is 

telling the truth, courts routinely reverse convictions for child sex offenses 

because the admission of such an opinion violates the defendant's right to 

a jury trial by usurping the function of the jury. See, e.g., State v. 

Alexander, 64 Wn. App. 147, 154, 822 P.2d 1250 (1992) (first degree 

child rape convictions reversed because "[b ]y stating that he believed M 

was not lying, Bennett effectively testified that Alexander was guilty as 

charged. An expert's opinion as to the defendant's guilt invades the jury's 

exclusive function to weigh the evidence and determine credibility.3 

In the present child sexual abuse case, the child's mother testified 

that she delayed reporting her son's accusation of child rape to the police 

because she didn't want to report it until she knew that "what my son was 

saying was the truth." 2 RP 149. But then she talked to her son a second 

time about and she "saw him crying and stuff." Id. The prosecutor asked 

her point blank, "did you believe him at that point?" and she replied, "I 

did." Id. Defense counsel did not object to this opinion testimony. On 

redirect the prosecutor again asked the mother why she delayed before 

reporting her son's accusation to the police, and she testified that she 

3 Accord State v. Fitzgerald, 39 Wn. App. 652, 657, 694 P .2d 1117 ( 1985) (reversing 
convictions because pediatrician testified that based on her interviews with two children 
she believed they had been molested); State v. Dunn, 125 Wn. App. 582, 592-93, 105 
P.3d 1022 (2005) (three first degree child rape convictions reversed because physician 
assistant testified that after interviewing child he believed sexual abuse was probable and 
such testimony was presumed to be prejudicial). 
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waited until she was "a hundred percent sure that it had happened" until 

she reported it. 2 RP 195. Again, defense counsel did not object. 

The majority judges concluded that while the mother's testimony 

was improper, the error was not reviewable under RAP 2.5 because there 

was no showing of manifest error. Opinion at 4. The majority concluded 

that "there was no actual prejudice," because the mother's improper 

opinion testimony did not tell the jury anything that it did not already 

know. Id. According to the majority, it is "obvious" that a mother will 

believe her own child when her child makes such an accusation. Id. 

The majority opinion purported to rely on State v. Sutherby, 138 

Wn. App. 609, 617, 158 P.3d 91 (2007), aff'd on other grounds, 165 

Wn.2d 870, 204 P.3d 916 (2009) as support for its conclusion that in a 

child sexual abuse case, the erroneous admission of a mother's opinion 

that her child was telling the truth is not prejudicial. Opinion, at 4. In 

fact, the Sutherby opinion states the exact opposite. In Sutherby Division 

Two held that a mother's opinion that her child is telling the truth was not 

innocuous, and that "the error affected the jury's deliberations and was not 

harmless." 13 8 W n. App. at 617-18. In his motion for reconsideration 

and/or modification, Petitioner Cooley pointed out the majority's error and 

asked it to reconsider, or, at the very least, to correct its statements about 

the Sutherby case and to recognize that its decision was in direct conflict 

with decisions of Division Two. Nevertheless, the majority did not 

modify its opinion and denied reconsideration, without acknowledging 

that instead of supporting its decision in this case, it actually is in direct 
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conflict with it. 

The majority noted that in closing argument it appeared that the 

prosecutor was "suggesting to the jury that, in order to acquit, it must 

believe the victim's mother is lying and that she coached the victim to lie." 

Opinion, at 11. The majority opinion acknowledged that such an 

argument was improper, but citing State v. Fleming, 83 Wn. App. 209,921 

P.2d 1076 (1996), the majority held that because trial counsel made no 

objection to it the error could not be reviewed because a curative 

instruction would have dispelled any prejudice. 

The dissenting justice noted that both Fleming and this Court's 

decision in State v. Glasmann, 175 Wn.2d 696, 286 P.3d 673 (2012) 

specifically hold that this argument - that to acquit the jury must find that 

one of the prosecution witnesses is lying - is deemed "to be a flagrant and 

ill-intentioned violation of the rules governing a prosecutor's conduct at 

trial." Dissent, at 16. Since these prior decisions were controlling, Chief 

Judge Fearing noted that the majority "may not avoid the error on the 

ground that defense counsel forwarded no objection during trial." Id. 

III. ISSUES PRESENTED 

1. In a criminal case involving an allegation of child sexual 

abuse, is the admission of a mother's opinion that her child is telling the 

truth manifest constitutional error? 

2. Is it flagrant prosecutorial misconduct for a prosecutor to 

argue that in order to acquit the defendant the jury must find that a 

particular witness is lying? 
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IV. STATEMENT OF THE CASE 

A. The Majority Opinion 

The majority opinion states that its analysis is "grounded in respect 

for the jury process" which includes "not second guessing jury decisions" 

and providing them "the tools necessary to decide a case on the first try." 

Opinion, at 3. 

Mr. Cooley cannot make the requisite showing of manifest 
error. Even assuming the testimony in question implicated 
Mr. Cooley's constitutional right to a jury trial, there was 
no actual prejudice. While a witness generally must not 
offer an opinion regarding the defendant's guilt or the 
credibility of another witness, such testimony is not always 
prejudicial. "In some instances, a witness who testifies to 
[her] belief that the defendant is guilty is merely stating the 
obvious." State v. Sutherby, 138 Wn. App. 609, 617, 158 
P.3d 91 (2007), a.ff'd on other grounds, 165 Wn.2d 870, 
204 P.3d 916 (2009). 

Opinion, at 4. 

The majority concluded that mothers virtually always believe their 

children when they make this type of accusation, and that Sutherby was 

distinguishable in any event because there the mother made her judgment 

of veracity based upon her child's habit of making a particular kind of 

facial expression when she lied: 

This is a case where the allegedly improper comments had 
no potential for prejudice. Unlike the testimony deemed 
impermissible in Sutherby, the victim's mother here did not 
deprive the jury of its ability to independently assess the 
victim's credibility by testifying the victim displays a "tell" 
when lying. 138 Wn. App. at 617. Instead, the victim's 
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mother made the unsurprising statement that she believed 
her son. 

Opinion, at 5. 

B. The Dissent 

While acknowledging the need to respect and trust juries, Chief 

Judge Fearing noted that "trust for juries has limits" and that those limits 

are exceeded when a jury hears prejudicial witness opinion and misleading 

closing arguments: 

The law presumes that a jury may not be trusted to render a 
correct verdict if it hears hearsay, irrelevant, unqualified 
opinion, or unduly prejudicial testimony or if the State 
delivers misleading closing arguments. Otherwise the law 
would promulgate no rules of evidence or principles 
addressing prosecutorial arguments. The constitution 
affords an accused a right to an impartial jury, and a trial 
infected by erroneous evidence and misleading argument 
tests the impartiality of the jury. 

Stories abound of false convictions, including convictions 
assessing capital punishment. The State of Washington 
holds a special obligation to protect children from sexual 
assault, but sexual assault cases are also subject to false 
convictions. No one benefits from false convictions, and 
mistaken convictions irreparably undermine trust in our 
justice system. Appellate courts, except in appeals based 
on insufficient evidence, do not adjudge an accused guilty 
or innocent. Nevertheless, we play an important role in 
preventing false convictions resulting from inadmissible 
evidence and improper argument. 

Our jury heard more than sufficient evidence to convict 
Roy Cooley of the charge of child rape of his stepson 
Ralph, a pseudonym. Indeed, Cooley may be guilty. 
Nevertheless, the jury heard extensive, prejudicial, 
impermissible evidence. Therefore, we should grant 
Cooley a new trial .... 
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Dissent, at 1-2. 

Chief Judge Fearing opined that the admission of the mother's 

opinion testimony that she believed her son one hundred percent "violated 

longstanding Washington law." Dissent, at 2. Further, he disagreed with 

the majority's determination that Cooley had failed to show manifest 

constitutional error: 

The Washington Supreme Court has issued several 
formulations for manifest constitutional error, one of which 
is the showing of prejudice. [Citation]. Along these lines, 
manifest constitutional error involves constitutional error 
that had practical and identifiable consequences in the trial 
of the case. [Citation]. 

Lay witness testimony about the victim's credibility 
implicates the accused's guilt or innocence and thus 
implicates the accused's right to a fair trial and impartial 
jury under article I, section 21 of the Washington 
Constitution and the Sixth Amendment to the United States 
Constitution. State v. Johnson, 152 Wn. App. 924, 934, 
219 P.3d 958 (2009). The admission of testimony 
vouching for a witness is constitutional error because such 
evidence violates the defendant's constitutional right to a 
jury trial, which includes the independent determination of 
the facts by the jury. [Citations]. Vouching testimony is 
also manifest error because the erroneous evidence actually 
affects an accused's right to a fair trial. State v. Johnson, 
152 Wn. App. at 934. 

Upon a showing by the appellant of constitutional error, the 
State must show that the error was harmless beyond a 
reasonable doubt. [Citation]. Manifest constitutional error 
is harmless only if the untainted evidence is so 
overwhelming that it necessarily supports a guilty verdict. 
[Citations]. Any error that infringes upon a constitutional 
right is presumed prejudicial. [Citation]. 

Dissent, at 4-5. 
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The dissent pointed out "[flour Washington decisions" - including 

Sutherby - "compel reversal of Roy Cooley's guilty conviction." Dissent, 

at 5. The dissent took issue with the majority's treatment of Sutherby: 

The majority distinguishes State v. Sutherby on the ground 
that the mother, in Sutherby, provided some details as to 
how she determined if her daughter told the truth. The 
mother mentioned that, when the daughter lied, the 
daughter had a half-smile. Thus, the mother in Sutherby 
took measures to judge whether her daughter told the truth. 
The mother also impliedly suggested to the jury to judge 
the daughter's truthfulness, when the daughter testified 
before the jury, by her facial expression. 

[The mother in this case] gave no suggestions to the jury as 
to how to assess [her son's] veracity. Nevertheless, [she] 
also took measures outside of court to determine if [he] told 
the truth. She did not immediately conclude that [he] told 
the truth. Instead, at least according to her, she confronted 
Roy Cooley with the allegations. She then spoke to [her 
son] again, and [he] cried about Cooley denying the 
allegations. From this, the jury could conclude that [she], 
like the mother in Sutherby, took measures to assess the 
credibility of her child. As in Sutherby, [the mother's] 
testimony prevented the jury from independently assessing 
the victim's credibility. Anyway, other Washington 
decisions consider a witness's testimony of the truthfulness 
of a child to be manifest constitutional error even if the 
witness does not share a basis for the jury to assess the 
child's veracity. 

Dissent, at 6-7.4 

Chief Judge Fearing also took issue with the majority's 

pronouncement that mothers always believe their children: 

4 The dissent explains why the majority decision also conflicts with Alexander, Dunn 
and Johnson. 
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Finally, the majority intimates that a mother's vouching for 
a child is never harmful, because a parent always vouches 
for the veracity of a child or at least a jury always believes 
that a parent vouches for his or her child's truthfulness. I 
disagree. Parents frequently challenge a child's 
truthfulness. No case stands for the proposition that 
vouching by a parent is harmless error. 

Dissent, at 9-10. 

Finally, the Chief Judge noted that the evidence against Cooley 

was not particularly strong: "The untainted evidence against Roy Cooley 

does not overwhelm. Other evidence undermines the veracity of [the 

child's] accusation against Roy Cooley." Dissent, at 8. In his view "[t]he 

trial pitted the veracity of [the child] against Roy Cooley" and the 

mother's opinion that her son was being "one hundred percent truthful 

impacted the heart of the case." Id. at 8-9. 

V. REASONS WHY REVIEW SHOULD BE GRANTED 

A. The majority opinion conflicts with three published Division II 
decisions: State v. Jerrels, State v. Johnson, and State v. 
Sutherby. RAP 13.4(b)(2). 

1. The majority opinion is in direct conflict with State v. 
Jerrels, which holds that a mother's opinion that her 
child is telling the truth is "highly prejudicial" and 
compels a reversal, even when it is raised for the first 
time on appeal RAP 13.4(b)(2). 

The majority opinion holds that a mother's opinion that her child is 

telling the truth about having been sexually abused is never prejudicial 

because everyone expects a mother to hold that opinion. But in State v. 

Jerrels, 83 Wn. App. 503, 925 P.2d 209 (1996), Division Two held that 

such an opinion is "highly prejudicial." In this case the majority holds that 
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evidence of such an opinion does not constitute manifest constitutional 

error, but in Jerrels Division Two held that notwithstanding the absence of 

any objection from defense counsel, the prosecutor's questioning which 

elicited this testimony constituted flagrant misconduct. 

In Jerrels the defendant was convicted of raping his 11-year old 

daughter and molesting his two stepchildren, Mary, age 11, and William, 

age 6. Id at 505. Like Cooley, Jerrels denied engaging in any sexual 

activity with any of the children. Id. at 505. His wife was the mother of 

two of the three children, and the stepmother of the third. Id. Like the 

mother in this case, the mother in Jerrels testified, "I believe the kids are 

telling the truth." Id at 506. She was asked, "So if [J.J.] testified that 

your husband put his penis in her vagina, you would believe her?" and she 

replied, "Yes." Id at 507. The Court ruled that the questions the 

prosecutor asked the mother were "clearly improper" because they asked 

"whether she believed the children." Id at 508. "Such questioning 

invades the jury's province and is unfair and misleading." Id. 

As in this case, in Jerrels "[ d]efense counsel never objected to this 

line of questioning." Id. at 507. Because there was no objection, the 

Jerrels court held that it could only reverse the defendant's conviction if 

the error was "material to the trial's outcome and could not have been 

remedied." Id. at 508. "The misconduct must have been so flagrant and 

ill-intentioned that a curative instruction could not have obviated the 

resulting prejudice." Id. (internal quotation marks omitted). The Court 

quickly concluded that the mother's inadmissible opinion was so "highly 
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prejudicial" that this high standard was met: 

Because credibility played such a crucial role, the 
prosecutor's improper questions were material and highly 
prejudicial. A mother's opinion as to her children's 
veracity could not easily be disregarded even if the jury 
had been instructed to do so. Also, the improper questions 
were asked three different times, giving them a cumulative 
effect.[5] 

Jerrels, 83 Wn. App. at 508 (emphasis added). 

Thus, in Jerrels Division Two reached a legal conclusion that is 

the exact opposite of the conclusion reached by two of the Division Three 

judges in this case. In this case the majority judges have held a mother's 

opinion that her child is telling the truth is never prejudicial. In Jerrels 

Division Two held that the very same type of opinion is always so highly 

prejudicial that it can never be cured with an instruction to disregard it. 

2. The majority opinion is in direct conflict with State v. 
Johnson, which holds that the admission of the opinion 
of the defendant's spouse that a child is telling the truth 
is manifest constitutional error. RAP 13.4(b)(2). 

In Johnson the defendant was accused of sexually molesting a 

child named TW. At first, the defendant's wife did not believe the 

accusation, but when she heard the child describe the defendant's genital 

anatomy she changed her mind. The jury heard another witness testify 

that when the wife heard this she exclaimed, "Oh, my God, it's true." 

5 Similarly, in this case the prosecutor elicited the improper opinion twice, once on 
direct ("[D]id you believe him at that point? I did."), and then again on redirect ("I didn't 
want to ruin somebody's life without being [one] hundred percent sure that it had 
happened."). RP 149 & 195. 
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Johnson, 152 Wn. App. at 933. Because defense counsel did not object to 

this testimony, the Court analyzed whether the admission of this mother's 

opinion testimony constituted manifest constitutional error, and quickly 

concluded that it was: "[Trial] counsel's failure to object does not bar our 

review on appeal. This was a manifest constitutional error and Johnson 

can raise it for the first time on appeal."6 In direct conflict with the 

majority's conclusion in this case that admission of such an opinion causes 

no actual prejudice, the Johnson Court held that such an opinion is "highly 

prejudicial." Id. at 933.7 

3. The majority opinion is in direct conflict with State v. 
Sutherby, misquotes Sutherby, and failed to recognize 
that Sutherby held that the admission of such opinion 
testimony was manifest constitutional error. RAP 
13.4(b )(2). 

(a) The majority opinion quoted only a portion of 
one sentence from the Sutherby opinion. The 
rest of the sentence illustrated the type of opinion 
which "merely states the obvious" with the 
example of a police officer who testifies that he 
had probable cause to arrest the defendant. 

6 "First, this claim of error is constitutional because it implicates Johnson's right to a 
fair trial under article 1, section 21 of the Washington State Constitution and the Sixth 
Amendment to the United States Constitution. These provisions guarantee a criminal 
defendant the right to a fair trial and an impartial jury. Lay witness opinion testimony 
about the defendant's guilt invades this right. [Citation]. Second, this error is manifest 
because it actually affected Johnson's right to a fair trial. The jury should not have heard 
collateral testimony that Johnson's wife believed TW's allegations. This inadmissible 
testimony served no purpose except to prejudice the jury. This manifest error denied 
Johnson his constitutional right to a fair trial. [Citation]." Id. 

7 "[T]he State's witnesses' versions of [the wife's] reaction were highly prejudicial: 
Johnson's own wife believed the accusations. This evidence was clearly more prejudicial 
than probative under ER 403. Furthermore, counsel's failure to object does not bar our 
review on appeal. This was manifest constitutional error and Johnson can raise it for the 
first time on appeal." Id. at 934. 
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The majority opinion states that the mother's testimony that she 

was 100% sure that her child told the truth did not cause Cooley any actual 

prejudice. Opinion, at 4. In support of its conclusion that the mother's 

testimony was not prejudicial, the majority cites to Sutherby, a Division 

Two decision, which also involved a mother's opinion that her child was 

telling the truth: 

Even assuming the testimony in question implicated Mr. 
Cooley's constitutional right to a jury trial, there was no 
actual prejudice. While a witness generally must not off er 
an opinion regarding the defendant's guilt or the credibility 
of another witness, such testimony is not always 
prejudicial. "In some instances, a witness who testifies to 
{her} beli.ef that the defendant is guilty is merely stating 
the obvious." State v. Suther by, 138 Wn. App. 609, 617, 
158 P.3d 91 (2007), aff'd on other grounds, 165 Wn.2d 
870, 204 P.3d 916 (2009). 

Slip Opinion, at 4 (emphasis added). 

However, the majority's quotation from the Sutherby opinion is 

incomplete. The quoted sentence does not end with a period after the 

word "obvious." The complete sentence reads as follows: 

In some instances, a witness who testifies to his belief that 
the defendant is guilty is merely stating the obvious, such 
as when a police officer testif,es that he arrested the 
defendant because he had probable cause to believe he 
committed the offense. See, e.g., State v. Kirkman, 159 
Wn.2d 918, 155 P.3d 125 (2007). 

Sutherby, 13 8 Wn. App. at 617 ( emphasis added). 

The witness in this case was not a police officer testifying that he 

believed he had probable cause to make an arrest. The witness in this case 

was a mother who testified that she believed her son was telling the truth 
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when he accused the defendant of raping him. Thus, the partially quoted 

sentence from the opinion in Sutherby provides no support for the 

majority's decision in this case. 

(b) The next sentence in the Sutherby opinion 
contrasts the police officer's opinion with a 
mother's opinion. The Sutherby court concluded 
that unlike an officer's opinion on the existence 
of probable cause, a mother's opinion as to her 
child's veracity is prejudicial. Thus, the 
majority's decision in this case conflicts with the 
Sutherby decision. RAP 13.4(b)(2). 

The majority's opinion also failed to take into account the next 

sentence in the Sutherby opinion. That sentence contrasts a mother's 

opinion on her child's veracity with an arresting officer's opinion as to the 

existence of probable cause, and concludes that unlike the officer's 

opinion, the mother's opinion is not harmless: 

Here, however, E.K. 's mother's testimony was neither 
cumulative nor innocuous and the error in admitting it 
deprived Sutherby of his right to have the jury determine 
E.K.'s credibility based on its knowledge and experience 
without regard to the mother's practice of judging E.K. 's 
veracity by the child's smile. The error affected the jury 
deliberations and was not harmless. 

Sutherby, 138 Wn. App. at 617-18 (emphasis added). Thus, instead of 

supporting the majority's decision, Sutherby is in direct conflict with it. 

B. The Court's assumption that mothers virtually always believe 
their children when they report sexual abused is unsupported. 
Many opinions, such as this Court's opinion in State v. Macon, 
recite the fact that a mother did not believe her own child's 
accusation that someone molested him or her. RAP 13.4(b)(l). 

The majority's opinion relies upon the assumption that a jury will 
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be unaffected by a mother's opinion as to her child's veracity. The 

majority reasons that whether or not such an opinion is actually elicited, 

mothers will always believe their children, and jurors will know this even 

if their opinions are never elicited. The majority opinion states: "[T]he 

victim's mother made the unsurprising statement that she believed her 

son." Opinion, at 5. 

However, as the dissent pointed out, there is no support for this 

Court's assumption that mothers always believe their children, and that 

many do not believe them. Dissent, at 10. Moreover, the majority's 

assumption that it is "so obvious" that mothers always believe their 

children is clearly wrong. On the contrary, there is no shortage of cases to 

illustrate the fact that quite often mothers believe their children are not 

telling the truth, and that their husbands and boyfriends are telling the 

truth when they assert their innocence. 

For example, in State v. Macon, 128 Wn.2d 784, 911 P.2d 1004 

(1996), a five year old child testified at trial that Michael Macon, her 

mother's boyfriend, had molested her. The mother testified at the trial that 

she was "having a hard time believing" the child. Id at 793. Macon was 

convicted, but two years later the child, now 7 years old, recanted her trial 

testimony and testified that Macon never molested her. The trial court 

judge held a hearing to determine the reliability of the child's recantation, 

and then entered Findings of Fact and Conclusions of Law. In the very 

first Finding of Fact the trial judge found that the child's mother never 

believed her child: "[T.S.]' mother did not, and does not, believe the 
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allegations against the defendant." Id. at 797. 

Macon is not an anomaly. Similar cases can be found across the 

country.8 In fact, one case upheld the admission of expert witness 

testimony that it is more common for mothers to disbelieve their children 

than to believe them. In that case the prosecution's expert witness 

testified that "mothers of abused children usually do not believe the child . 

. . . " Speller, 404 S.E.2d at 18 (italics added). Thus, at least according to 

one prosecution expert, the assumption that this Court relies upon as 

support for its conclusion that there was no prejudice is wrong more than 

half of the time. 

C. The majority opinion is in direct conflict with Division One's 
decision in State v. Fleming and with this Court's decision in 
State v. Glasmann. The majority held that the prosecutor's 
argument that it must believe that the mother lied in order to 
acquit Petitioner did not constitute flagrant and ill-intentioned 
misconduct that requires reversal despite the absence of an 
objection. But the decisions in Fleming and Glassman hold the 
exact opposite. RAP 13.4(b)(l) and (b)(l). 

Whenever there is a substantial likelihood a prosecutor's 

8 See, e.g., G.U. v. Department of Children, 81 So.3d 585 (Fla. Ct. App. 2012) 
(dependency order entered because children were being harmed "by their mother's 
refusal to believe their accusations against the father"); In re the Matter of Elizabeth G., 
255 A.D. 1010, 1012 (N.Y. App. Div. 1998) (mother "would not believe her children"); 
State ex rel. Juvenile Department v. T.S., 214 Or. App. 184, 164 P.3d 308, 311 (2007) 
("The mother does not believe that the sexual abuse occurred and does not believe that 
her husband poses a threat of harm to her children."); In re Gonzales/Martinez, 310 Mich. 
App. 426, 871 N.W.2d 868, 871 (2015)("respondent [mother] did not believe her 
children's revelations about the abuse, including evidence that she called MG a liar."); 
State v. Speller, 102 N.C. App. 697, 404 S.E.2d 15, 18 (1991) ("the testimony of the 
mother who did not believe her daughter"}; Sher/and v. Sher/and, 2015 Ark. App. 342, 
465 S.W.3d 3, 9 (2015) (mother "'voiced skepticism' with respect to N.S.'s allegations of 
sexual abuse"); In re R.MS., 223 S.W.3d 240, 245 (Tenn. Ct. App. 2006) ("Mother 
admitted ... she did not believe Daughter R's allegations against him."). 
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misconduct affected the jury's verdict, the defendant is deprived of the fair 

trial he or she is guaranteed by the Fourteenth Amendment. 9 But 

"[b]ecause Mr. Cooley did not object" to the prosecutor's improper 

closing argument comments, the majority ruled that it would "not review 

his claims unless the alleged violations were so flagrant and ill-intentioned 

that the resultant prejudice could not have been eliminated by a curative 

instruction." Opinion, at 8. An argument is "flagrant and ill intentioned" 

if "it causes an enduring and resulting prejudice that could not have been 

neutralized by an admonition to the jury." State v. Thorgerson, 172 

Wn.2d 438, 443, 258 P.3d 43 (2011), quoting State v. Russell, 125 Wn.2d 

24, 86,882 P.2d 747 (1994). 

Division One decided Fleming over twenty years ago. Even then, 

it had long been recognized that the argument made in this case was 

improper. 10 The Fleming opinion condemned the prosecutor's argument 

because it "misstated the law and misrepresented both the role of the jury 

and the burden of proof." Fleming, 83 Wn. App. at 213. "Misstating the 

bases upon which a jury can acquit may insidiously lead, as it did here, to 

burden shifting and to an invasion of the right to remain silent." Id at 

214. The Fleming court unequivocally held this type of misconduct is 

9 State v. Belgarde, 110 Wn.2d 504, 508, 755 P.2d 174 (1988). See Darden v. 
Wainwright, 477 U.S. 168, 181 (1986) (prosecutor's improper comments violate the 
Constitution if they so infected the trial with unfairness as to make the resulting 
conviction a violation of due process." 

10 "This court has repeatedly held that it is misconduct for a prosecutor to argue that 
in order to acquit a defendant, the jury must find that the State's witnesses are either lying 
or mistaken. [Citations]." 
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flagrant and ill-intentioned: 

We note that this improper argument was made over two 
years after the opinion in [State v. ] Casteneda-Perez, 
supra.[11 ] We therefore deem it to be a flagrant and ii/
intentioned violation of the rules governing a prosecutor's 
conduct at trial. 

Id. ( emphasis added). 

In State v. Glasmann, 175 Wn.2d 696, 286 P.3d 73 (2012), this 

Court explicitly endorsed the holding of Fleming that such an argument is 

flagrant and ill intentioned prosecutorial misconduct: 

Shifting the burden of proof to the defendant is improper 
argument, and ignoring this prohibition amounts to 
flagrant and ill intentioned misconduct. E.g., State v. 
Fleming, 83 Wn. App. 209, 213-14, 921 P.2d 1076 (1996); 
Casteneda-Perez, 61 Wn. App. at 362-63, 810 P.2d 74 .... 
Misstating the basis on which a jury can acquit, insidiously 
shifts the requirement that the State prove the defendant's 
guilt beyond a reasonable doubt. Fleming, 83 Wn. App. at 
213, 921 P.2d 1076. 

Glasmann, 175 Wn.2d at 713 (emphasis added). Moreover, in his 

concurring opinion, Justice Chambers specifically reiterated the point that 

the prejudice from this type of improper argument cannot be cured by an 

instruction: 

I agree with the lead op1mon that the prosecutor's 
misconduct in this case was so flagrant and ill intentioned 
that a curative instruction would not have cured the error 
and that the defendant was prejudiced as a result of the 
misconduct. 

G/asmann, at 714-75 (Chambers, J., concurring) (emphasis added). 

11 61 Wn. App. 354,810 P.2d 74, rev. denied, 118 Wn.2d 2007 (1991). 
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Although Fleming specifically holds that this type of improper 

closing argument is flagrant and ill-intentioned prosecutorial misconduct, 

the majority opinion in this case holds that it is not. Inexplicably, the 

majority simultaneously purports to rely on Fleming for its decision 

holding that it cannot review Petitioner's asserted claim of prosecutorial 

misconduct because there was no objection made in the trial court. 

Similarly, although Glasmann specifically holds that the prejudice flowing 

from this type of improper argument cannot be dispelled by a curative 

instruction, the majority simply ignored Glasmann and held that it can be 

dispelled by a curative instruction. 

This Court should grant review because the decision below 

conflicts with these cases. As the dissent noted, the defendant's 

conviction must be reversed, just as the convictions were reversed in 

Fleming and Glasmann, because the prosecutor's improper argument 

insidiously shifted the burden of proof to Petitioner. 

VI. CONCLUSION 

For more than twenty years, Division II has consistently held that 

in child rape and molestation cases the admission of a mother's opinion 

that her child is telling the truth is so clearly prejudicial, and so obviously 

improper, that the error can be raised for the first time on appeal. In this 

case, however, a majority of a Division Three panel has held that such an 

error cannot be raised for the first time on appeal because it is not 

prejudicial at all. If the majority's reasoning is accepted, then even in 

cases where such an opinion is admitted over an objection, such an error 
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will always be hannless beyond a reasonable doubt because even if the 

mother's opinion is never actually elicited, every juror will naturally 

assume that the other believes the child's accusation is true. 

Similarly, for more than twenty years Division One has recognized 

that prosecutorial "in order to acquit you must believe" arguments 

insidiously shift the burden of proof to the defendant, and that they 

constitute flagrant and ill-intentioned misconduct which necessitate 

reversal of the defendant's convictions whether or not an objection was 

made in the trial court. The rule of Fleming was endorsed by this Court in 

Glasmann and thus has been binding on Division Three for the past five 

years, and yet the majority decision below ignores Glasmann too. 

This Court should grant review to resolve the gross conflict 

between this Division Three decision, and the many decisions of Division 

two and of this Court with which it conflicts. Petitioner submits that the 

prosecutor's misconduct in this case, in deliberately eliciting inadmissible 

opinion testimony regarding witness veracity, and in shifting the burden of 

proof to the defendant to prove that a prosecution witness was lying, 

violated Petitioner's Fourteenth Amendment right to a fair trial, and his 

art. 1, section 21 and Sixth Amendment rights to a jury trial. 

Respectfully submitted this 3rd day of May, 2017. 

CARNEY BADLEY SPELLMAN, P.S. 
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of the State of Washington that I am an employee at Carney Badley 
Spellman, P.S., over the age of 18 years, not a party to nor interested in the 
above-entitled action, and competent to be a witness herein. On the date 
stated below, I caused to be served a true and correct copy of the 
foregoing document on the below-listed attomey(s) of record by the 
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[8J Email and first-class United States mail, postage prepaid, to the 
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Douglas R. Mitchell 
KITTITAS COUNTY PROSECUTING ATTORNEY'S OFFICE 
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doug.mitchell@co.kittitas. wa. us 

Roy Cooley 
DOC No. 383051 Unit C, B37U 
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P.O. Box 769 
Connell, WA 993 26 

DATED this 3rd day of May, 2017. 
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FILED 
FEBRUARY 28, 2017 

In the Office of the Clerk of Court 
WA State Court of Appeals, Division Ill 

IN 1HE COURT OF APPEALS OF THE STA TE OF WASHINGTON 
DIVISION THREE 

STATE OF WASHINGTON, ) No. 33576-3-III 
) 

Respondent, ) 
) 

v. ) UNPUBLISHED OPINION 
) 

ROYE. COOLEY, ) 
) 

Appellant. ) 

PENNELL, J. -Roy Cooley was convicted of first-degree rape of a child. He 

raises a number of complaints, none of which were properly preserved for review. We 

affinn. 

FACTS 

Two months after their breakup, Mr. Cooley's ex-girlfriend contacted the police 

and reported that her six-year-old son had made sexual assault allegations against Mr. 

Cooley. Mr. Cooley's ex-girlfriend admittedly delayed making this report. She also 

failed to include the allegations of sexual abuse in a restraining order petition filed against 

Mr. Cooley. At trial, Mr. Cooley's ex-girlfriend explained her behavior as follows: 
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This is a case where the allegedly improper comments had no potential for 

prejudice. Unlike the testimony deemed impermissible in Sutherby, the victim's mother 

here did not deprive the jury of its ability to independently assess the victim's credibility 

by testifying the victim displays a "tell" when lying. 138 Wn. App. at 617. Instead, the 

victim's mother made the unsurprising statement that she believed her son. Further, and 

perhaps more importantly, the testimony from the victim's mother was fully consistent 

with Mr. Cooley's theory of the case. As previously stated, Mr. Cooley's defense was 

that his ex-girlfriend had coached her son into making allegations against Mr. Cooley. It 

was perfectly consistent with that theory for defense counsel to allow the victim's mother 

to urge the jury to believe her son. Indeed, defense counsel even brought up the mother's 

statements in closing. We will not disturb Mr. Cooley's conviction based on testimony 

consistent with his chosen defense theory. The unpreserved claim of error is rejected. 1 

Alleged judicial comment on the evidence 

During his testimony, Mr. Cooley stated his ex-girlfriend had brought stalking 

charges against him, but those had been dropped. In rebuttal, the State elicited testimony 

1 Because Mr. Cooley does not meet the "actual prejudice" portion of the manifest 
error test, we do not engage in a harmless error analysis. Kirkman, l 59 Wn.2d at 926-27. 
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from Officer Robert Salinas, who had been involved in investigating the stalking charge. 

Officer Salinas explained that the decision to file charges rested with himself "and the 

Court." 6 RP (May 15, 2015) at 676. The prosecutor then asked who decided whether a 

charge would be a felony or a misdemeanor. After the court overruled Mr. Cooley's 

relevance objection, Officer Salinas stated it was "up to the Court." Id. During 

questioning by the defense, Officer Salinas clarified that he had been incorrect. Rather 

than the court, Officer Salinas agreed charging decisions rested with the prosecutor's 

office. No further testimony was provided with respect to the court's role in the process, 

other than Officer Salinas's comment that after an officer issues a citation or performs an 

arrest, paperwork is forwarded "to the courts." Id. at 678. 

Mr. Cooley contends Officer Salinas's testimony amounted to a judicial comment 

on the evidence in violation of the Washington Constitution. The only objection raised at 

trial was based on relevance. Accordingly, our review again depends on whether Mr. 

Cooley can demonstrate manifest constitutional error. State v. Levy, 156 Wn.2d 709, 719-

20, 132 P.3d 1076 (2006). See also State v. Embry, 171 Wn. App. 714, 740-41, 287 P.3d 

648 (2012) ( evidentiary objection does not preserve appellate review of improper opinion 

evidence). Again, the standard is not met. 
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For a constitutional error to be "manifest" it must be readily identifiable. State v. 

O'Hara, 167 Wn.2d 91, 99-100, 217 P.3d 756 (2009). In the context ofan improper 

comment on the evidence, this means the challenged testimony must be explicitly 

improper or nearly so. See State v. Jacobsen, 78 Wn.2d 491, 494-95, 477 P.2d 1 (1970). 

See also Kirkman, 159 Wn.2d at 936; State v. King, 167 Wn.2d 324,332,219 P.3d 642 

(2009). If a series of inferences and assumptions are necessary to understand why a given 

comment might have been improper, the standard for manifest error is not met. 

Mr. Cooley's argument is that Officer Salinas's testimony improperly suggested a 

court must have approved the charge against him. Although Officer Salinas was only 

involved in the stalking investigation, which was a misdemeanor, Mr. Cooley asserts the 

jury could have inferred Officer Salinas's testimony regarding felony decisions applied to 

Mr. Cooley's current case, which was a felony. He further asserts that because Kittitas 

County only has two superior court judges with authority to preside over felony cases, 

Officer Salinas's testimony effectively conveyed to the jury that there was a fifty percent 

chance the current trial judge had approved the charge on trial. 

It is unclear whether the jury could or would have made the series of inferences 

suggested by Mr. Cooley. Also, there is no precedent for the proposition that an improper 

judicial comment on the evidence can come from a witness, as opposed to the court. In 
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any event, Officer Salinas never explicitly testified that a court had approved the rape 

charge against Mr. Cooley. Any error was not manifest. 

Prosecutorial misconduct 

Mr. Cooley argues for the first time on appeal that the prosecutor committed 

multiple instances of misconduct when he: (1) vouched for the credibility of the victim's 

mother during closing argument, (2) improperly shifted the burden of the proof to Mr. 

Cooley on three occasions, and (3) impermissibly impugned the integrity of defense 

counsel. Because Mr. Cooley did not object to these aforementioned errors at trial, we 

will not review his claims unless the alleged violations were so flagrant and ill intentioned 

that the resultant prejudice could not have been eliminated by a curative instruction. State 

v. Belgarde, 110 Wn.2d 504, 507, 755 P.2d 174 (1988). 

Vouching for the victim's mother 

During closing argument, the prosecutor summarized the testimony from the 

victim's mother regarding disclosures made to her by her son. While recounting the 

mother's testimony regarding her son's initial disclosure, the prosecutor stated: 

She's bathing him. She doesn't know the date herself exactly. And [the 
victim] grabs his testicles and she sees him. He's kind of grabbing it, and 
she's like, [h]ey, you know, those are yours. We don't do that. I believe 
her testimony-you know, [t]hat's just for you. You don't show that to 
people. Mom, I've got something to tell you. Okay. And we get our 
statement. 
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7 RP (May 15, 2015) at 751 (emphasis added). 

Mr. Cooley argues that when the prosecutor said, "I believe her testimony," he was 

commenting on the witness's credibility. This characterization is dubious. The 

prosecutor's statement was, at most, ambiguous. The comment was made in the middle 

of the prosecutor's description of the witness's testimony. In context, it appears the 

prosecutor was trying to accurately recount the witness's testimony and simply left out the 

word "was" after "testimony." This meaning may have been apparent to the court and 

counsel, thus explaining why there was no objection. In any event, an objection and 

curative instruction would have clarified the matter. Because no objection was lodged, 

review on appeal is inappropriate. See State v. Emery, 174 Wn.2d 741, 761-62, 278 P.3d 

653 (2012). 

Shifting the burden of proof to Mr. Cooley 

Mr. Cooley argues the prosecutor improperly shifted the burden of proof on three 

occasions when he: ( 1) asked Mr. Cooley on cross-examination to explain why the victim 

would make a false allegation, (2) faulted Mr. Cooley for not displaying his genitals to 

investigators in order to prove there was no match to the victim's description, and (3) 

argued the jury had to believe the victim had been coached by his mother in order to 

acquit Mr. Cooley. 
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Asking for an explanation of false allegation 

The prosecutor never asked Mr. Cooley why the victim was lying. The inquiry 

was limited to whether Mr. Cooley knew the victim was his accuser before the police told 

him so. This was not improper. See State v. Boehning, 127 Wn. App. 511, 524-25, 111 

P.3d 899 (2005) 

Faulting Mr. Cooley for not exposing himself 

Mr. Cooley insists it was improper for the prosecutor to fault Mr. Cooley during 

closing argument for not exposing himself to the investigating officer in order to show his 

genitals did not appear similar to what had been described by the victim. Mr. Cooley 

correctly points out that a defendant is not required to present any evidence and the State 

alone bears the burden of proving its case beyond a reasonable doubt. See State v. 

Fleming, 83 Wn. App. 209,215,921 P.2d 1076 (1996). But a prosecutor has wide 

latitude in closing argument to draw reasonable inferences from the evidence and express 

such inferences to the jury. State v. Hoffman, 116 Wn.2d 51, 94-95, 804 P.2d 577 (1991). 

Whether the prosecutor's comments in this case were merely a comment on the 

evidence or an improper attempt to shift the burden of proof is a close call. But an 

objection and curative instruction would have cleared up the matter. Once again, because 

no objection was made, review is unwarranted. See Emery, 114 Wn.2d at 761-62. 
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Arguing the jury had to believe the victim was coached 

During closing argument, the prosecutor stated, "If we go on the defense theory 

part one of it's [the victim's mother], that's what you have to believe." 7 RP (May 15, 

2015) at 750 (emphasis added). In context, it appears the prosecutor may have been 

suggesting to the jury that, in order to acquit, it must believe the victim's mother is lying 

and that she coached the victim to lie. Any such suggestion would be improper. See, e.g., 

Fleming, 83 Wn. App. at 213-16. However, a curative instruction would have dispelled 

any confusion or prejudice. See Emery, 174 Wn.2d at 761-62. 

Impugning the integrity of defense counsel 

Mr. Cooley argues the prosecutor impugned the role of defense counsel when he 

elicited testimony from the defense expert that defense attorneys routinely argue child 

sexual assault victims have been coached or influenced by an adult. This line of 

questioning was not explicitly disparaging. The jury could have inferred that the reason 

defense attorneys routinely argue child sexual assault victims have been coached is that, 

as testified to by the expert, the dangers of coaching and memory manipulation are very 

real. Any improper inference from the prosecutor's questions could have been addressed 

by a curative instruction. Because no objection or request for instruction was made, 

review on appeal is unwarranted. See id. 
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Cumulative error doctrine 

Mr. Cooley argues the prosecutorial misconduct here was so pervasive that it could 

not have been dispelled by curative instructions. We disagree. At most, Mr. Cooley has 

pointed to one clear example of improper prosecutorial comments. This is not a basis for 

reversal. 

Ineffective assistance of counsel 

Mr. Cooley claims his trial counsel was ineffective for failing to object to the 

errors set forth in his briefing. An ineffective assistance of counsel claim may be raised 

for the first time on appeal. State v. Kyllo, 166 Wn.2d 856, 862, 215 P.3d 177 (2009). 

However, to prevail, the defense must demonstrate not only deficient performance, but 

also prejudice. State v. Thomas, 109 Wn.2d 222, 225-26, 743 P.2d 816 (1987); Strickland 

v. Washington, 466 U.S. 668, 687, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984). Defense 

counsel's conduct will not be considered deficient if it can be characterized as legitimate 

trial strategy. Ky/lo, 166 Wn.2d at 863. 

Given the defense theory of the case, counsel's decision not to object to the 

testimony from the victim's mother may well have been strategic. Other failures to object 

may have been due to the ambiguous nature of the testimony and argument. The record 

on appeal does not warrant the conclusion that Mr. Cooley's trial counsel was deficient. 
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It could be that additional evidence will show some of the decisions made by trial counsel 

were not strategic or reasonable. But if so, that is something to be raised in a personal 

restraint petition, not direct appeal. State v. McFarland, 127 Wn.2d 322, 335, 899 P.2d 

1251 (1995). 

CONCLUSION 

Mr. Cooley's judgment of conviction is affirmed. 

A majority of the panel has determined this opinion will not be printed in the 

Washington Appellate Reports, but it will be filed for public record pursuant to RCW 

2.06.040. 

Pennell, J. 
I CONCUR: 

Lawrence-Berrey, A.CJ. 
j 
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FEARING, C.J. (dissenting)-The majority emphasizes the need to trust a jury. As 

a former trial attorney and an occasional trial judge, I trust juries. As a trial lawyer, I 

concluded that my infrequent disagreement with a jury resulted from my zeal for my 

client, not from the fault of the jury. Still, trust for juries has limits. The law presumes 

that a jury may not be trusted to render a correct verdict if it hears hearsay, irrelevant, 

unqualified opinion, or unduly prejudicial testimony or if the State delivers misleading 

closing arguments. Otherwise, the law would promulgate no rules of evidence or 

principles addressing prosecutorial arguments. The constitution affords an accused a 

right to an impartial jury, and a trial infected by erroneous evidence and misleading 

argument tests the impartiality of the jury. 

Stories abound of false convictions, including convictions assessing capital 

punishment. The State of Washington holds a special obligation to protect children from 

sexual assault, but sexual assault cases are also subject to false convictions. No one 

benefits from false convictions, and mistaken convictions irreparably undermine trust in 

our justice system. AppeJlate courts, except in appeals based on insufficient evidence, do 

not adjudge an accused guilty or innocent. Nevertheless, we play an important role in 
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preventing false convictions resulting from inadmissible evidence and improper 

argument. 

Our jury heard more than sufficient evidence to convict Roy Cooley of the charge 

of child rape of his stepson Ralph, a pseudonym. Indeed Cooley may be guilty. 

Nevertheless, the jury heard extensive, prejudicial, impermissible evidence. Therefore, 

we should grant Cooley a new trial. A jury should assess his guilt or innocence only 

within the confines of Washington's evidence rules. The jury should convict or acquit 

without the influence of unacceptable prosecution argument. 

The majority may agree with me that the jury heard inadmissible evidence and 

some of the State's closing arguments impermissibly shifted the State's burden of proof 

to Roy Cooley. Nevertheless, the majority will not grant a new trial because Cooley's 

defense counsel failed to object to the evidence and to the argument. Washington case 

law dictates otherwise. 

Vouching 

Roy Cooley complains about Ruth Landrum's testimony, in two passages, during 

which Landrum, Ralph's mother, averred that she concluded Ralph told the truth when 

accusing Cooley of putting Cooley's penis in Ralph's mouth. Ruth Landrum is a 

pseudonym in order to protect Ralph's identity. In the second passage, Landrum declared 

she believed Ralph one hundred percent. This testimony violated longstanding 

Washington law. 
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No reliable test for truthfulness exists, such that a witness is not qualified to judge 

the truthfulness of a child's story. United States v. Azure, 801 F.2d 336,341 (8th Cir. 

1986); State v. Dunn, 125 Wn. App. 582,594, 105 P.3d 1022 (2005). This rule is but a 

more specific application of the general rule that no witness may give an opinion on 

another witness' credibility. State v. Neidigh, 78 Wn. App. 71, 76-77, 895 P.2d 423 

(1995); State v. Wright, 76 Wn. App. 811, 821-22, 888 P.2d 1214 (1995); State v. Suarez

Bravo, 72 Wn. App. 359, 366, 864 P.2d 426 (1994); State v. Padilla, 69 Wn. App. 295, 

299,846 P.2d 564 (1993); State v. Walden, 69 Wn. App. 183, 186-87, 847 P.2d 956 

(1993); State v. Smith, 67 Wn. App. 838,846, 841 P.2d 76 (1992); State v. Stover, 67 

Wn. App. 228,231,834 P.2d 671 (1992); State v. Casteneda-Perez, 61 Wn. App. 354, 

362-63, 810 P.2d 74 (1991); State v. Barrow, 60 Wn. App. 869, 875, 809 P.2d 209 

( 1991 ). Lay opinion of the truthfulness of another is not helpful within the meaning of 

ER 70 I, because the jury can assess credibility as well or better than the lay witness. 

State v. Carlson, 80 Wn. App. 116, 123,906 P.2d 999 (1995). 

In most sexual abuse cases, the respective credibility of the victim and the 

defendant is a crucial question because the testimony of each directly conflicts and the 

two are the only percipient witnesses. State v. Alexander, 64 Wn. App. 147, 154, 822 

P.2d 1250 (1992); State v. Fitzgerald, 39 Wn. App. 652,657,694 P.2d 1117 (1985). 

Therefore, declaring the victim to be telling the truth in essence opines that the defendant 

is guilty. Opinions on guilt are improper whether made directly or by inference. State v. 
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Quaale, 182 Wn.2d 191, 199,340 P.3d 213 (2014); State v. Montgomery, 163 Wn.2d 

577,594, 183 P.3d 267 (2008). 

The majority correctly notes that Roy Cooley did not object at trial to Ruth 

Landrum's vouching for the testimony of Ralph. Failure to object to the admissibility of 

evidence at trial precludes appellate review of that issue unless the alleged error involves 

manifest error affecting a constitutional right. State v. Lynn, 67 Wn. App. 339, 342, 835 

P.2d 251 (1992); State v. Stevens, 58 Wn. App. 478, 485-86, 794 P.2d 38 (1990). 

Therefore, Cooley must show manifest constitutional error. 

The Washington Supreme Court has issued several formulations for manifest 

constitutional error, one of which is the showing of prejudice. State v. Kirkman, 159 

Wn.2d 918, 926-27, 155 P.3d 125 (2007). Along these lines, manifest constitutional 

error involves a constitutional error that had practical and identifiable consequences in 

the trial of the case. State v. Lynn, 67 Wn. App. at 345 (1992). 

Lay witness testimony about the victim's credibility implicates the accused's guilt 

or innocence and thus implicates the accused's right to a fair trial and impartial jury 

under article I, section 21 of the Washington State Constitution and the Sixth Amendment 

to the United States Constitution. State v. Johnson, 152 Wn. App. 924,934,219 P.3d 

958 (2009). The admission of testimony vouching for a witness is constitutional error 

because such evidence violates the defendant's constitutional right to a jury trial, which 

includes the independent determination of the facts by the jury. State v. Quaale, 182 
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Wn.2d at 199 (2014); State v. Kirkman, 159 Wn.2d at 927 (2007); State v. Florczak, 76 

Wn. App. 55, 74, 882 P.2d 199 (1994). Vouching testimony is also manifest error 

because the erroneous evidence actually affects an accused's right to a fair trial. State v. 

Johnson, l 52 Wn. App. at 934. 

Upon a showing by the appellant of constitutional error, the State must show that 

the error was harmless beyond a reasonable doubt. State v. Miller, 131 Wn.2d 78, 90, 

929 P.2d 372 (1997). Manifest constitutional error is harmless only if the untainted 

evidence is so overwhelming that it necessarily supports a guilty verdict. State v. Guloy, 

104 Wn.2d 412,426, 705 P.2d 1182 (1985); State v. Jones, 71 Wn. App. 798,813, 863 

P.2d 85 (1993). Any error that infringes on a constitutional right is presumed prejudicial. 

State v. Dunn, 125 Wn. App. at 593 (2005). 

The majority writes that the appellant cannot show prejudice if his trial counsel's 

failure to object appears to be strategic. State v. Kirkman, 159 Wn.2d at 937 (2007). 

Nevertheless, the majority does not disclose whether it concludes the decision not to 

object was strategic. During closing, trial defense counsel laid no emphasis on Ruth 

Landrum's vouching for Ralph to support a theory that Landrum influenced Ralph's 

memory in order to retaliate against Cooley. Therefore, objecting to the testimony lacks 

a tactical foundation. 

Four Washington decisions compel reversal of Roy Cooley's guilty conviction. In 

State v. Sutherby, 138 Wn. App. 609, 158 P.3d 91 (2007), a.ff'd on other grounds, 165 
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Wn.2d 870,204 P.3d 916 (2009), a jury convicted Randy Sutherby of child rape and 

child molestation, among other charges. This court reversed because the trial court 

allowed the victim's mother to testify that her daughter was telling the truth. The mother 

stated she could determine if her daughter lied because of a half-smile that appeared on 

the child's face on prevarication. 

The majority distinguishes State v. Sutherby on the ground that the mother, in 

Sutherby, provided some details as to how she determined if her daughter told the truth. 

The mother mentioned that, when the daughter lied, the daughter had a half-smile. Thus, 

the mother in Sutherby took measures to judge whether her daughter told the truth. The 

mother also impliedly suggested to the jury to judge the daughter's truthfulness, when the 

daughter testified before the jury, by her facial expression. 

Ruth Landrum gave no suggestions to the jury as to how to assess Ralph's 

veracity. Nevertheless, Landrum also took measures outside of court to determine if 

Ralph told the truth. She did not immediately conclude that Ralph told the truth. Instead, 

at least according to her, she confronted Roy Cooley with the allegations. She then spoke 

to Ralph again, and Ralph cried about Cooley denying the allegations. From this, the jury 

could conclude that Landrum, like the mother in Sutherby, took measures to assess the 

credibility ofher child. As in Sutherby, Ruth Landrum's testimony prevented the jury 

from independently assessing the victim's credibility. Anyway, other Washington 

decisions consider a witness's testimony of the truthfulness of a child to be manifest 

6 



t 
l 
i 

I 
l 

I 
i 

No. 33576-3-IH 
State v. Cooley (dissenting) 

constitutional error even if the witness does not share a basis for the jury to assess the 

child's veracity. 

A second important decision is State v. Alexander, 64 Wn. App. 147 (1992). The 

prosecution questioned the victim's counse]or, David Bennett, about whether the victiin 

gave any indication that she was lying about the abuse. Bennett testified he did not 

believe the victim lied. This court reversed the conviction of Robert Alexander for child 

rape. By declaring the victim to be speaking the truth, Bennett essentially opined on the 

guilt of Alexander. An expert's opinion as to the defendant's guilt invades the jury's 

exclusive function to weigh the evidence and determine credibility. Without analysis, 

this court also concluded that the error, combined with other error, was not hannless 

beyond a reasonable doubt. 

Another important decision is State v. Dunn, 125 Wn. App. 582 (2005). This 

court reversed another conviction for rape of a child on the ground of inadmissible 

testimony. Physician's assistant, James Kramer, testified that, despite an absence of any 

physical evidence of rape, he concluded that sexual abuse occurred because of the 

detailed story to]d him by the victim. The impennissible testimony was prejudicial 

because the only evidence of sexual abuse was the child's own testimony and hearsay 

statements to others. The evidence was sufficient to convict Larry Dunn of rape, but sti11 

not harmless. The trial became a credibi1ity contest between the alleged victim and the 

accused. 
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A final compelling decision is State v. Johnson, I 52 Wn. App. 924 (2009). The 

State charged Gerald Johnson with child molestation. His trial counsel failed to object to 

impermissible opinion testimony. The jury heard testimony that Johnson's wife believed 

the story of the victim. The court held the testimony to be reversible and manifest 

constitutional error. The testimony invaded Johnson's right under article I, section 2 of 

the Washington Constitution for a fair trial before an impartial jury. 

The untainted evidence against Roy Cooley does not overwhelm. Other evidence 

undermines the veracity of Ralph's accusation against Roy Cooley. Ralph stated he 

disclosed the molestation to his mother in the hallway. Ruth Landrum declared that the 

disclosure came in the bathroom. At trial, Ralph testified that a drawing he made of the 

incident was a drawing of his father sitting on a cactus. Because of a difficult ending of 

her relationship with Cooley, Landrum had inotive to plant in Ralph's mind the idea of 

Cooley engaging in wrongdoing. Testimony showed that Ralph may have viewed 

pornography that included oral sex. During the forensic interview of Ralph, the jury saw 

Landrum speaking to her son before the interview commenced. Although, Landrum told 

Ralph to tell the truth, the jury could not hear all of what Landrum told her child. We do 

not know if Landrum considered the only truth to be molestation. During the interview, 

Ralph, without any prompting by the interviewer, volunteered that his daddy put Ralph's 

mouth on his daddy's penis. 

The trial pitted the veracity of Ralph against Roy Cooley. Ruth Landrum's 
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opinion of her son Ralph being one hundred percent truthful impacted the heart of the 

case. At a minimum, the State cannot show beyond a reasonable doubt that Landrum's 

testimony did not influence the verdict. 

The majority writes that defense counsel mentioned the mother's statements in 

closing. Nevertheless, the majority does not specify which of the many statements 

uttered by the mother that defense counsel referenced. Presumably the majority writes 

about defense counsel mentioning Ruth Landrum's vouching testimony and presumably 

the majority considers defense counsel's reference to the testimony to excuse the 

admission of the vouching evidence. Nevertheless, a review of the closing statement 

does not show that defense counsel told the jury that Ruth Landrum believed her son 

Ralph one hundred percent. The majority gives no citation to the record where counsel 

allegedly commented on Landrum's vouching for her son's veracity. 

The majority writes that Roy Cooley's defense was that Ruth Landrum coached 

her son into making allegations against Cooley and that allowing Landrum to urge the 

jury to believe her son was consistent with the defense theory. I agree that Cooley argued 

that Landrum coached Ralph into making allegations because of the hostile relationship 

between Cooley and Landrum, caused by the difficult breakup. Nevertheless, Cooley 

could forward this argument without allowing Landrum to testify she believed her son. 

The State, not Cooley, introduced Landrum's testimony verifying her son's story. 

Finally, the majority intimates that a mother's vouching for a child is never 
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harmful, because a parent always vouches for the veracity of a child or at least a jury 

always believes that a parent vouches for his or her child's truthfulness. I disagree. 

Parents frequently challenge a child's truthfulness. No case stands for the proposition 

that vouching by a parent is harmless error. 

The State responds to Roy Cooley's assignment oferror in the testimony from 

Ruth Landrum by emphasizing that Landrum vouched for her son's veracity when 

answering questions about why she delayed reporting molestation to law enforcement. 

No case law excuses the impermissible vouching on the basis of an independent reason 

for admitting the opinion. Landrum could have answered the questioning about her delay 

by stating she wanted to investigate further or she wanted to speak with Roy Cooley first, 

without Landrum uttering that she later believed her son. 

Roy Cooley also argues on appeal that he establishes manifest constitutional error 

on the basis that he received ineffective assistance of counsel by reason of his trial 

attorney's failure to object to the testimony of Ruth Landrum vouching for Ralph's 

veracity. Since manifest constitutional error exists on the ground that Cooley did not 

receive a fair trial before an impartial jury, I do not address Cooley's alternative ground. 

On the basis alone that Ruth Landrum's opining on her son's truthfulness 

constituted manifest constitutional error, I would grant Roy Cooley a new trial. Other 

cumulative mistakes also compel reversal of the verdict of guilty. Cumulative error may 

warrant reversal, even if each error standing alone would otherwise be considered 
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hannless. State v. Weber, 159 Wn.2d 252,279, 149 P.3d 646 (2006); State v. Greif[, 141 

Wn.2d 910, 929, 10 P.3d 390 (2000). 

Filing Criminal Charges 

In response to Roy Cooley's testimony that Ruth Landrum filed stalking charges 

against him, the State called to the stand Robert Salinas, a Jaw enforcement officer who 

investigated the stalking charges. The prosecution asked a series of questions about who 

decides to file criminal charges: the officer, the prosecutor's office, or a judge. Salinas's 

answer to the question had no relevance to the charges against Roy Cooley for child rape. 

The identity of the decision-maker with regard to charges in a separate prosecution has no 

bearing on the guiJt or innocence of one charged with rape. The identity of the decision

maker did not even hold relevance with regard to the dismissed charge of stalking. The 

State possessed no legitimate purpose for introducing the evidence. Nevertheless, the 

court overruled an objection from Cooley as to the relevance of the testimony. Officer 

Salinas testified alternatively that the officer, the prosecutor, and the court, or a 

combination of two of the three made the decision. 

On appeal, Roy Cooley does not quarrel about the relevance of the testimony of 

Officer Robert Salinas. Instead, he argues the testimony constituted an impermissible 

and unconstitutional judicial comment on the evidence. I agree with the majority, that 

Salinas's confusing testimony did not constitute a judicial comment. Cooley forwards no 

case that holds a judicial comment on the evidence can be uttered by a witness, not the 
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judge. I also concur with the majority that, by itself, Officer Salinas's befuddling 

testimony was not sufficiently harmful to merit a reversal. Still, the evidence could have 

led Roy Cooley's jurors to conclude that the judge held some authority in determining 

whether the State files charges, including those charges the jury reviewed. 

Shaven Hair 

During his interview by Deputy Chris Whitsett and after viewing the picture 

drawn by Ralph, including the fur around the penis, Roy Cooley told Whitsett that he 

could not be the molester because he shaved his pubic hair. During closing, the State 

argued: 

I know there was three additional facts that he supplies (inaudible). 
But consider it this way: If, in fact, at that point-if, in fact, unless he had 
grown back the pubic hair, he's still shaved, great opportunity, literally, to 
prove (inaudible) pull down your pants and you show the officer. Would 
that have been good evidence? You're damn right that would have been 
good evidence. 

Report of Proceedings (RP) at 765. On appeal, Cooley contends that the prosecution, by 

this comment, shifted the burden of proving his innocence on him. The majority does not 

decide whether the State's comment constituted an impermissible shifting of the burden 

of proof. Instead, the majority summarily declines review because Cooley's counsel did 

not object to the remarks during trial. 

A defendant has no duty to present evidence; the State bears the entire burden of 

proving each element of its case beyond a reasonable doubt. In re Winship, 397 U.S. 
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358,361, 90 S. Ct. 1068, 25 L. Ed. 2d 368 (1970); State v. Fleming, 83 Wn. App. 209, 

215,921 P.2d 1076 (1996). Thus, the State may not suggest to the jury that the defendant 

carries any burden to prove his innocence. State v. Traweek, 43 Wn. App. 99, 107, 715 

P.2d 1148 (1986). In a different but related vein, a criminal defendant has no burden to 

present evidence, and the State commits error if it suggests otherwise. State v. Berube, 

171 Wn. App. 103, 117, 286 P .3d 402 (2012). Arguments by the prosecution that shift or 

misstate the State's burden to prove the defendant's guilt beyond a reasonable doubt 

constitute misconduct. State v. Lindsay, 180 Wn.2d 423,434,326 P.3d 125 (2014). 

The State argues that the prosecution's remarks were intended to tell the jury what 

the normal or average person would do if accused of rape and asserted a defense that he 

shaved his genitals. Thus, according to the State, the remarks attacked Roy Cooley's 

credibility. But the remarks went further. The prosecution advised the jury that an 

accused would willingly pull down his pants in front of a law enforcement officer to 

prove his innocence. The prosecution's remark thereby told the jury that Roy Cooley 

held a burden to convince Deputy Chris Whitsett that he was not the molester by 

exposing his genitals. According to the closing remarks, the exposed penis would be 

"good evidence." Thus, the State indirectly faults Cooley for failing to present evidence. 

The State also contends that the prosecution's remarks did not shift the burden at 

trial, because the prosecution did not comment that Roy Cooley needed to expose his 

genitals in the courtroom. According to the State, the prosecution argued that Cooley 
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should have presented evidence to the officer, not to the jury. Although this 

characterization of the closing remarks is accurate, the distinction between presenting 

evidence during the investigation and offering evidence to the jury is misplaced. The 

State provides no case law that recognizes this distinction as valid under the 

constitution's prohibition of imposing any burden on the defendant. The State provides 

no authority to support its theory that it may argue Cooley holds some obligation to 

provide evidence to law enforcement, as long as the prosecution does not expressly argue 

that there is no such corresponding obligation to present evidence to the jury. 

Roy Cooley had no burden to prove his innocence to Deputy Chris Whitsett, let 

alone to the jury. The State's closing argument was essentially that Cooley should have 

proven his innocence to the officer in order to prove his innocence to the jury. The 

State's argument told the jury that Cooley should have presented evidence to the 

investigating officer as part of his efforts to eventually win at trial. 

The majority correctly notes that, if the defense failed to object at trial to the 

prosecution's argument, we will not review the assignment of error unless the misconduct 

was so flagrant and ill-intentioned that a curative instruction could not eliminate the 

resultant prejudice. State v. Belgarde, l IO Wn.2d 504,507, 755 P.2d 174 (1988). 

Unfortunately, the law lacks guidelines to detennine when prejudice can be eliminated by 

a curative instruction. Nevertheless, Washington courts consistently hold that shifting the 

burden of proof to the defendant amounts to flagrant and i)J..:intentioned misconduct. In 
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r_e Personal Restraint ofG/asmann, 175 Wn.2d 696,713,286 P.3d 673 (2012); State v. 

Fleming, 83 Wn. App. at 213-14 (1996). 

Mother Lying to Win 

During closing argument, the prosecution declared: 

Ifwe go on the defense theory part one of it's [RuthJ, that's what 
you have to believe. 

RP at 750. I agree with the majority that the statement, in context, told the jury that Roy 

Cooley blames Ruth Landrum for the rape charges and, to acquit Cooley, the jury must 

find Landrum prevaricating. The State's argument mistakenly told the jury that Cooley is 

innocent only if Ruth Landrum is lying. Nevertheless, Cooley could also be found 

innocent if the jury concluded that Ralph falsely remembered the alleged rape regardless 

of what Ruth Landrum may have told Ralph and regardless of the veracity of Landrum. 

The majority agrees that the prosecution's statement is improper. Nevertheless, 

the majority will not review the assignment of error because defense counsel did not 

object to the argument at trial. 

Washington courts have repeatedly held that a prosecutor commits misconduct 

when informing a jury that, in order to acquit a defendant, the jury must find that the 

State's witnesses are either lying or mistaken. State v. Casteneda-Perez, 6 I Wn. App. at 

362 (1991); State v. Wright, 76 Wn. App. at 826 (1995); State v. Barrow, 60 Wn. App. at 

874-75 (1991). Such an argument by the prosecution misstates the law and misrepresents 
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